
UNITED STATES v. MARK EDWARD PHILLIPS 
 

INSERT ONE 
 

GROUNDS AND CONCISE STATEMENT OF SUPPORTING FACTS 
 

 I. The “Rape for Hire” Scheme. 
 
 A. Phillips’ Due Process Rights were violated when the government’s primary 
witness, Wallace, was caught attempting to blackmail Phillips in a bizarre “rape for hire” 
scheme. 
 
 B. Phillips’ Due Process Rights were violated when he was forced back into pre-
trial custody based upon the fallacious “rape for hire” scheme. 
 
 C. Phillips received ineffective assistance of counsel by his counsel’s failure to 
investigate the false allegation of “rape for hire;” or move the court for an appropriate 
sanction and remedy after the government was forced to admit the falsity of the allegation. 
 
 D. Because the allegations in the bizarre “rape for hire” scheme are so 
pernicious, so over the top, the failure of the government to fully investigate the false 
allegations made by its primary witness in the “rape for hire” scheme prejudiced Phillips.   
 

The primary witness against Phillips in the wire fraud counts involving his payment of 
$100,000 to her company “Wallace/Black” was Wallace.  Wallace’s testimony was crucial to 
establish the alleged causal relationship between the payments made by Phillips to 
Wallace/Black and payments made by Wallace to Feel Good Watches.1  Wallace was the only 
connection between Phillips and Feel Good Watches,2 and was crucial to prove the government’s 
claim by testifying that she had not performed any work for Phillips, MOD or ADOT; thereby 
providing the jury with “evidence” that the payments made by Phillips were for a nefarious 
purpose.3  Additionally Wallace’s testimony was necessary to dispute Phillips’ claim that it was 
Wallace who asked him to structure the payments via his personal attorney in order to avoid a 
personal judgment, and that the invoice was changed to “W/Black” at her request. 
 

By granting Wallace unlimited immunity from prosecution, the government has partnered 
with a witness whose history is so duplicitous, so fallacious, that mere cross-examination was not 
enough to remove the taint of impartiality from the trial.  While Phillips’ counsel was able to 
impeach Wallace on her numerous pseudonyms, her various social security numbers, and her 
long history as a con-woman and a fraud.  However her involvement in the “rape for hire” 
	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
1 There is only a loose connection in time between the payments sent by Phillips’ counsel and the payment for the 
watches.  In fact, some payments were made before any watches were delivered to Phillips, and all of the watches 
were delivered to Wallace without any promise to pay, either written or oral, by Phillips. 
2 At trial, the manager of Feel Good Watches admitted that he had never spoken to Phillips, had never corresponded 
directly with Phillips, and was unaware how he obtained Phillips’ address. 
3 This testimony was indeed crucial given the weight of evidence at trial that Wallace had actually performed 
consulting and funding services for Phillips, MOD and ADOT; and the fact that MOD “settled” with Wallace for her 
past services following Phillips’ ouster from the company. 
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scheme dwarfs all the other impeachment evidence combined.  The knowingly false allegation 
made by Wallace that Phillips had offered to pay Lundvall to have sexual relations with 
Wallace’s teenage daughter is conduct that is so outrages, so beyond the pale, that the use by the 
government of Wallace’s testimony so irreparably tainted the trial that Phillips’ Due Process 
rights were clearly violated.   
 
 
 II. Brady Violation. 
 
 A. The government failed to produce potentially exculpatory evidence in 
violation of Brady Maryland. 
 
 B. A forensic analysis of the data in this case by the defense shows that the 
government was in possession of certain documents that if failed to produce, that it failed to 
scan other documents and produce them, and that it was in possession of relevant metadata 
and “user” information that it did not disclose, in violation of Brady v. Maryland.   
 

C. Phillips was denied effective assistance of counsel when his counsel failed to 
retain an expert to analyze hard drives, computers and the production of data in this case. 
  

Upon his release from federal custody, Phillips received the boxes of the materials taken 
from him by the government.  Included in the material were 35 discs of data, 56 PDF files, a Dell 
Precision desktop, a Sony Vaio, a Dell PowerEdge server, two Value Disk external hard drives 
and two Western Digital My Passport external hard drives.  Phillips’ new counsel retained the 
firm of eDiscovery to analyze the data to determine if any pertinent documents had not been 
produced by the government.4  As will be outlined in the declaration from Allison Goodman, the 
government failed to produce crucial, potentially exculpatory evidence prior to trial.  Key to the 
government’s case was the claim that Phillips had no right to the payment under the licensing 
agreement because there was no agreement.  The fact that the government was in possession of 
two separate copies of the April 27, 2008 agreement that it did not produce violated its 
obligations under Brady v. Maryland, 373 U.S. 83 (1063).5  Equally troubling is the fact that 
defense counsel attempted to introduce an unsigned copy of the agreement and was thwarted 
when the government objected.  There was evidence that Bay and Phillips discussed finalizing 
the agreement just before the agreement was signed, evidence that Phillips had the authority to 
sign such an agreement on behalf of both corporations, and evidence that Phillips had done so in 
the past.  
 

Similarly, copies of the signed Minutes of the MOD Board of Directors from June 20, 
2008, July 8-9, 2010, and August 21, 2010 were not produced by the government and not 
	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
4 It does not appear that Phillips’ trial counsel request its own examination of the hard drives and computers seize by 
the government prior to trial; understandable given the size of the documentary evidence in this case.  This fact 
underlines the complete reliance on the government having strictly complied with its discovery obligations under 
Brady v. U.S. 
5 The existence of the signed April 2008 licensing agreement is supported by other documents; e.g. the September 
24, 2008 Agreement to Terminate Prior License Agreement specifically identifies the April 25, 2008 licensing 
agreement; see Exhibit “3” and “4” to Yurchak declaration.  Without the April 2008 agreement, this document 
would have made no sense to the jury. 	  

Case 2:14-cv-01130   Document 2-1   Filed 07/25/14   Page 2 of 4



introduced at trial.  The minutes are relevant because they contain subsequent action by the 
MOD Board of Directors, especially the “independent” directors, Bay and Cane, who discussed 
the AnythingBox/MOD licensing agreement and ratified it on three separate occasions.  Each 
ratification of the licensing agreement included discussions of the merits of the agreement 
without Phillips’ presence, as a “conflicted director.”  While subsequent ratification may not 
immunize an actor from criminal liability, such actions by the MOD Board, and particularly Bay 
and Cane, call into question the testimony offered during trial and deprived Phillips of the right 
to fully impeach Bay and Cane, crucial board members whose testimony regarding the $1.5 
million licensing payment was important to the government’s case.   
  
 III. Conflicts of Interest. 
  
 A. Phillips was denied effective assistance of counsel and was irreparably 
prejudiced in the defense of his case by his own counsel’s conflict of interest arising out of 
counsel’s personal involvement in a start-up enterprise to which Phillips sold his 
intellectual property and in which Phillips was a shareholder. 
 
 B. The nature and extent of the involvement of Phillips’ counsel in HPV’s 
business was not waived by Phillips, nor is it clear he could waive the numerous conflicts 
posed by his trial counsel. 
 
 C. Phillips’ counsel benefitted monetarily from the business set up by Phillips 
and his friends, and his potential gains were potentially at the expense of Phillips’ interests. 
   

Defense counsel Du Wors represented Phillips at his criminal trial and also during his 
negotiations with MOD regarding his civil claims.  At the same time, Du Wors represented 
Phillips’ friend, Stephen Schweickert, who was incorporating the new business, Hunts Point 
Ventures (“HPV”).  Phillips executed a waiver of the conflict of interest so that Du Wors could 
represent the other parties and help transfer the Phillips IP at the time Phillips settled his claims 
against MOD.  The waiver was effective only for the limited purpose of the settlement with 
MOD and the transfer of the Phillips IP to HPV.  The business plan of HPV was to monetize the 
Phillips IP by filing claims against those parties who have infringed on the patents.  At the time 
the Phillips IP was sold to HPV, Phillips had retained another attorney to pursue any patent 
violations.  Phillips did not believe that Du Wors would play any further role in HPV. 
 

At the same time that he was defending Phillips, Du Wors was continuing to represent 
HPV and some of its officers.  More importantly, Du Wors convinced Schweickert to hire him 
and his law firm to represent HPV in pursuing patent violations; meaning that Du Wors would 
benefit financially from HPV and the Phillips IP.  After HPV had been initially incorporated, 
amended articles of incorporation were prepared which articles gave Phillips the right to 
purchase a 19% interest in HPV.  At Du Wors’ direction those amended articles were never filed 
with the Washington Secretary of State.  Du Wors and his firm played an increasingly larger role 
in HPV, including forcing out shareholders and officers and finally using his IOTLA account to 
write checks to pay HPV bills.  Upon his release from federal custody, Phillips met with Du 
Wors and the current owners of HPV, Chad and Elizabeth Rudkin, to inquire about his shares in 
HPV and his role as a director.  At that meeting, Du Wors told the Rudkins they “could not 
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restore” Phillips’ shares and he could not work for HPV.  A review of Du Wors’ billing records 
shows that he has claimed to represent each and every shareholder of HPV (except Phillips) and 
has testified that he was counsel for HPV. 
 
 
 IV. Ineffective Assistance of Counsel. 
  
 A. Phillips was denied effective assistance of counsel when his counsel ordered 
the destruction of potentially exculpatory documents from Phillips’ laptop computer. 
 
 B. Phillips was subjected to ineffective assistance of counsel when his counsel 
failed to adequately investigate the pertinent documents that formed the defense to the 
claims. 
 
 C. Phillips was denied effective assistance of counsel in that defense counsel 
failed to adequately impeach the witnesses against him. 
 

Several actions stand out in the representation of Phillips by Du Wors.  Aside from 
failing to introduce pertinent and potentially exculpatory documents, it now appears that Du 
Wors actually requested a friend of Phillips to destroy certain files on Phillips’ laptop computer 
prior to trial.  Du Wors’ actions in this regard are truly befuddling.  Nevertheless, upon his 
release from federal custody, Phillips was able to interview certain friends who reported that Du 
Wors did just that.  He was then able to have the computer examined by eDiscovery who found 
that certain files had been erased while the computer was in the possession of Phillips’ friend and 
shortly before that laptop was given to Du Wors by the friend.  Included in the documents that 
had been erased were an additional copy of the signed April 25, 2008 licensing agreement.   
 

The amount of data in this case was substantial.  The defense was dependent upon the 
documentary evidence that would support its claims.  Defense counsel Du Wors visited Phillips 
only three times at the federal holding facility prior to trial.  It would be impossible to understand 
all of the necessary documents that would be required to defend Phillips at trial.  The lack of 
preparation became apparent in the failure of defense counsel to introduce the signed April 25, 
2008 license agreement; as well as the subsequent signed Minutes of the MOD Board of 
Directors that ratified that agreement.    
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IN THE UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF WASHINGTON  

AT SEATTLE 
 
UNITED STATES OF AMERICA,  

 
  Plaintiff, 
 
  v. 
 
MARK E. PHILLIPS,  
 

  Defendant. 

Case Number: 2:10-CR-00269-JCC 
 

MEMORANDUM OF LAW IN SUPPORT 
OF MARK EDWARD PHILLIPS’ 
PETITION UNDER 28 U.S.C. § 2255 
   
(ORAL ARGUMENT REQUESTED) 

 
 Comes now REED YURCHAK, as habeas counsel for MARK EDWARD PHILLIPS, 

and files this Memorandum of Law in Support of Petition Filed Under 28 U.S.C. § 2255. 

 
ISSUES AND SUPPORTING ARGUMENT TOGETHER WITH POINTS AND 

AUTHORITIES OF LAW 
 

 I. The “Rape for Hire” Scheme. 

 
A. Phillips’ Due Process Rights were violated when the government’s 

primary witness, Wallace, was caught attempting to blackmail 
Phillips in a bizarre “rape for hire” scheme. 

 
During the initial custody hearing for Mr. Phillips (“Phillips,” hereinafter), the 

government was forced to admit that the very reason that Phillips had been arrested, an allegation 
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of his involvement in a bizarre “rape for hire” scheme, was in fact an attempt to blackmail him.  

(TR April 15, 2010, 5: 3, Dkt. #22).   The allegation was made by Jan Wallace (“Wallace,” 

hereinafter), the government’s primary witness against Phillips, who alleged that Phillips had 

offered to pay Mr. Lundvall to have sexual congress with her teenage daughter.  Unbeknownst to 

Phillips at the time, Mr. Lundvall, who had been spending increased time at Wallace’s house, 

was already having sexual relations with the daughter in a consensual relationship.  Wallace 

made allegations of this bizarre “rape for hire” scheme to the Tempe Police Department, the 

Seattle Police Department, and finally the FBI field office in Seattle.  Only the latter was naïve 

enough to give the bizarre allegations any credence, using them as a basis to arrest Phillips at the 

start of his criminal journey.1  The admission by the government is telling: 

 
“With Eric Lundvall, Your Honor. Mr. Lundvall is the individual who is referenced in the 
Pretrial Services report, supplemental report from April 2nd on page seven. And this 
involves the incident that happened in Arizona. As we talked to Mr. Lundvall we – we 
began to realize we did not have a full understanding of the events that transpired in 
Arizona. Among other things; Mr. Lundvall we did not -- we were not aware that he 
actually has an intimate relationship with Ms. Wallace's daughter. We also found out that 
he told us yesterday or told F.B.I. agents yesterday that he and Ms. Wallace had hatched 
some kind of a scheme to extort Mr. Phillips from some money. So, Your Honor, I come 
to you telling you -- asking you to do this, which is we don’t understand exactly what 
happened in Arizona and because of those concerns that we don’t understand the four 
corners of those events, we ask that you not consider anything having to do with Ms. 
Wallace…”.  Phillips’ Custody Hearing, April 15, 2010 (emphasis added). 
 
Although the government was forced to admit the allegations were false, no change in 

Phillips’ status occurred, meaning his ability to actively participate in his defense was severely 

limited.2  In a case in which the defense depended heavily upon his intimate knowledge of the 

                             
1 The government seemed to accept any claim made by Wallace at face value, regardless of the bizarre nature of the 
allegations, and despite the fact that two other law enforcement agencies summarily dismissed the allegations. 
2	  On his own, Phillips investigated Wallace and Cane and discovered their long history and Wallace’s numerous 
lawsuits involving fraud, and what appeared to be a money-laundering scheme by Wallace, Cane, et al.  When he 
made his findings known to Wallace, she immediately went to the FBI to complain against Phillips.  Undoubtedly, it 
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facts in this case and of the numerous documents produced by Phillips and his companies, his 

limited participation was fatal to his defense.3  More importantly, the response of the government 

to the discovery of Wallace’s perfidy was underwhelming.  Its primary witness had been caught 

in a lie of enormous proportions, yet no investigation of Wallace and Lundvall ensued, and no 

documents were provided in discovery that would explain the government’s continued reliance 

upon witnesses who would be involved in such a nefarious scheme.  To the contrary, the 

government increased its reliance upon Wallace in its prosecution of Phillips.  Such reliance 

irreparably tainted the government’s case in chief. 

B. Phillips’ Due Process Rights were violated when the government 
failed to comprehensively investigate the fallacious allegations made 
by its main witness, Wallace, that Phillips was involved in a bizarre 
“rape for hire” scheme. 

 
The testimony provided by Wallace at trial was obviously false, which falsity is only 

highlighted by the government’s knowledge that she had leveled false allegations of a “rape for 

hire” against Phillips.  Simply acknowledging the falsity during the custody hearing did not 

comply with the government’s obligations.  U.S. v. Argurs, 427 U.S. 97, 96 S.Ct. 2392, 49 

L.Ed.2d 342 (1976). 

C. Phillips received ineffective assistance of counsel by his counsel’s 
failure to investigate the false allegation of “rape for hire” or move the 
court for an appropriate sanction and remedy after the government 
was forced to admit the falsity of the allegation. 

 
Phillips was subjected to ineffective assistance of counsel when his counsel failed to 

adequately investigate the fallacious allegations, failed to learn what evidence the government 

had discovered regarding the false allegations, and failed to take any remedial steps regarding 
                                                                                          
was the “rape for hire” that caught the attention of the investigators.  That is why the “rape for hire” is crucial to 
understanding what transpired in this case.	  
3 His arrest also greatly benefitted his civil adversaries, who were engaged in a battle with Phillips for control of 
MOD which had just received $35 million in funding. 
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such pernicious, malignant allegations.  Ineffective assistance of counsel is present where there 

has been a deficient performance that results in prejudice to the defendant.  Strickland v. 

Washington, 466 U.S. 686, 104 S.Ct. 2052, 80 L.Ed.2d 674 (1984); see also Turner v. Duncan, 

158 F.3d 449, 456 (9th Cir. 1998), Bobby v. Van Hook, 558 U.S. 4, 12, 103 S.Ct. 13, 175 

L.Ed.2d 255 (2009). 

The prejudice to Phillips is apparent in this case.  The government conceded that in order 

for the jury to convict on the Wallace-related accounts, it was essential that the jury find Wallace 

to be credible.  The fact that the jury acquitted on the “bank fraud” counts supports the 

conclusion that the jury may have been less likely to find Wallace credible had it known of the 

“rape for hire” scheme.  Finally, although there was a lot of impeachment evidence against 

Wallace, none of it showed that she lied about Phillips personally, that she lied to hurt Phillips, 

or that she was willing to lie to law enforcement as a gambit to sabotage Phillips.  From reading 

a transcript of the detention hearing, it would appear that Wallace went to the local FBI office to 

make a blatantly false accusation of rape against Phillips.4  It is unclear why the FBI was unable 

to immediately determine that Wallace’s bizarre allegations were false, or, at a minimum, 

determine that Wallace had attempted to make these same allegations to two other law 

enforcement agencies.  Only the FBI failed to employ even modest skepticism when a life-long 

con-woman walked into their office with her wild tale.  There is a reasonable probability that a 

jury, hearing of this bizarre scheme, would have dismissed the credibility of Wallace’s testimony 

in its entirety, thus affecting the outcome of the trial. 

                             
4 In fact we know that Wallace was accompanied by one of Phillips’ former lawyers, Derrek de Bakker, who later 
represented MOD and apparently added “gravitas” to the allegations made by Wallace.  De Bakker failed to do even 
a cursory investigation of the bizarre allegations made by Wallace before he accompanied her to the FBI office, even 
though Phillips was a former client and the CEO of his current client.  At the time, MOD and Phillips were involved 
in significant civil litigation for control of MOD, which litigation had grown increasingly acrimonious.	  
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D. Because the allegations in the bizarre “rape for hire” scheme are so 

pernicious, so over the top, the failure of the government to fully 
investigate the false allegations made by its primary witness in the 
“rape for hire” scheme irreparably prejudiced Phillips.   

 
The key question for the court in this petition is the steps undertaken by the government 

once it learned that Wallace had filed a false report of “rape for hire” against Phillips.  It did 

nothing.  Given the falsity of the “rape for hire” allegations, the government was under the 

obligation to disclose all perjured testimony of Wallace to Phillips.  U.S. v. Argurs, 427 U.S. 97, 

96 S.Ct. 2392, 49 L.Ed. 2d 342 (1976).  Once the government was aware of the blatantly false 

statements, it was obligated to investigate all of Wallace’s statements to law enforcement.  A 

cursory review of the statements made by Wallace to law enforcement reveals that she had told 

federal investigators a multitude of demonstrable falsehoods: 

 
• She used four different pseudonyms; 
• She used four different social security numbers; 
• She was not legally able to earn money while in the United States; 
• The amount of money Wallace held in her bank account at the time of the transactions; 
• The source of the money in her bank account;  
• Wallace’s past ties with Kyleen Cane; 
• Wallace’s claim that she had not performed consulting services for Phillips and MOD 

prior to April 2008. 
 

While Phillips’ counsel was aware of some of the impeachment evidence against 

Wallace, none of it was produced by the government as a result of an investigation into its own, 

key witness.  Phillips had provided the government with information regarding Wallace’s 

involvement with Cane, her holdings in foreign jurisdictions, her pseudonyms, her possible 

involvement in a sophisticated money-laundering scheme and her use of various social security 

numbers.  While the FBI did make an inquiry regarding Wallace’s use of multiple social security 
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numbers, it came to no conclusions regarding these crimes and it did not affect the willingness of 

the government to use Wallace as a witness. 

II. Brady Violations. 
 

A. The government failed to produce exculpatory evidence in violation of 
Brady v. Maryland. 

 
The government seized nearly all of the computers and hard drives belonging to Phillips 

and his businesses in this case.  In turn, the government catalogued the data on the hard drives 

and then scanned in documents that were “loose” or in boxes.  This allowed the government to 

produce the documents on a series of discs, after someone went through to determine which 

documents were “discoverable” and which ones were not.5  Brady v. Maryland, 373 U.S. 83 

(1963).  It is unclear why the government simply didn’t turn over all of the data that had been 

downloaded or scanned onto their computers.   

Under the government’s process, while the data was collated and organized, it still had to 

be “searched” before it made a decision as to which documents would be produced.  Special 

Agent Nesbitt testified as to the steps undertaken by the government to protect and synthesize the 

data upon collection.  (TR February 23, 2011, p. 161-175).  But even under this system, there 

was still a person who was making the decision of which documents to produce.  As Phillips has 

now discovered, the government did not produce all of the data from the computers, hard drives 

and boxes that it seized from Phillips and MOD and omitted documents crucial to his defense. 

Upon his release from federal custody, Phillips and his counsel retained eDiscovery, a 

forensic computer analysis firm, to determine if any pertinent documents appeared on the hard 
                             
5 The government also removed documents protected by the “attorney/client privilege” and sealed them in an 
envelope.  However instead of providing those documents to Phillips’ counsel at the time, the government retained 
those documents and only turned them over to Phillips upon his release from federal custody.  See Exhibit “D” p. 3 
1B31 and 1B35 to declaration of Allison Goodman. 
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drives, but had not been produced by the government.  In fact the technician discovered that 

there were several documents that had not been produced by the government which were present 

on the hard drives.  See declaration of Allison Goodman.  Directly relevant to the issues litigated 

at trial, the following documents  not produced by the government were: 

• Signed copies of the April 25, 2008 licensing agreement between AnythingBox and 
MOD;6 

• June 20, 2008 Minutes from the MOD Board of Directors Meeting, See Exhibit “8” to 
Yurchak declaration; 

• July 9, 2008 Minutes from the MOD Board of Directors Meeting, See Exhibit “10” to 
Yurchak declaration; 

• September 17, 2008 Board Resolution approving the acquisition of AnythingBox and its 
licensing agreement. 
 
These documents are arguably exculpatory.  The government’s case in chief relied upon 

the theory that Phillips had no right to the $1.5 million payment under the licensing agreement 

because there was no licensing agreement, other than the unsigned copy that the court ruled was 

inadmissible.  Together with the fact that Phillips returned the money to MOD with interest, the 

introduction of the signed licensing agreement could reasonably have lead the jury to conclude 

that Phillips lacked the requisite mental state to commit the crime for which he was convicted, 

because, after all, the licensing agreement entitled Phillips to the payment.   

The Minutes from the MOD Board of Directors Meetings are relevant because both 

meetings directly discussed the licensing agreement without the participation of Phillips, and in 

both cases, the “independent” board members, Bay and Cane, voted to ratify the licensing 

agreement of April 25, 2008.  See Exhibit “8”, “9”, “10”, “11”, “12”, “13”, “14”, and “15” to 

Yurchak declaration.  Even if such ratification fails to immunize Phillips from criminal liability, 

                             
6 Defense counsel attempted to introduce an unsigned copy of the licensing agreement, but was rebuffed over the 
government’s objection; an objection made by the government while it had possession of two separate copies of the 
signed agreement. 
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it directly refutes the testimony provided by Bay and Cane at trial.7  It is also reasonable to 

conclude that the jury would have viewed such testimony from Bay and Cane differently had it 

been aware of the ratification by Bay and Cane on at least three separate occasions following the 

execution of the licensing agreement in April 2008.8  Defense counsel was deprived of the 

opportunity to question Bay and Cane regarding their trial testimony in light of their subsequent 

ratification of the licensing agreement and Board Resolution. 

The continued relevance and importance of these documents is seen in that they actually 

corroborate and confirm Phillips’ testimony at trial.  Absent the signed licensing agreement, 

Phillips had no documentary support to explain his actions and bolster his testimony.  The facts, 

as determined from the trial testimony and the voluminous documents, are confusing; each 

document must be individually understood in context to arrive at the truth of the events.  A full 

recital of the facts are outlined below to show the importance of these documents to the defense. 

On March 1, 2008, the attorneys for Phillips, in consultation with members of the board 

and MOD attorneys, prepared a “final” licensing agreement between Anything Box and Phillips, 

with key Initial Payment and Assignment provisions. A copy of the “final” agreement was sent 

to all interested parties, including Bay, Calcano, Carey, Gordon, Prager, and Bromfield. All were 

asked to review and comment, but no one filed any objection or changes. This agreement 
                             
7 It is well settled in Washington law that the actions of a corporate shareholder may be approved by subsequent 
shareholder ratification.  State ex rel. Hayes Oyster Co. v. Keypoint Oyster Co., 64 Wn.2d 375, 391 P.2d 979 (1964); 
Kane v. Klos, 50 Wn.2d 778, 314 P.2d 672 (1957); In re Kitsap-Mason Dairymen’s Ass’n,, 6 Wn.App. 926, 497 
P.2d 604 (1972).  While each of the cases deals with civil claims, the reasoning behind the law is equally applicable 
here.  Each of the above cases found there had been no ratification because the boards of directors had not been 
aware of “all of the facts.”  That is not the case here, because ratification occurred after Phillips had taken, then 
returned, the $1.5 million licensing fee.  Everything was well-known by the time of ratification. 
8 MOD attorney William Bromfield concluded after investigating the incident that Phillips acted “without malice.”  
However at trial, Bromfield testified that he would have “reconsidered” had he known Phillips had executed the 
licensing agreement, leaving the impression that Phillips had been involved in nefarious activity.  Because the 
Minutes were not produced, he could not be questioned as to how he would square his “reconsideration” with the 
fact that he and another attorney at Lane Powell, Thomas Grohman, participated in and authored the subsequent 
Minutes and Board Resolution that ratified the licensing agreement.	  
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contained the contractual payment due to Phillips for the licensing of his IP; an amount 

anticipated to be $2.5 million based on a $5 million payment by Toshiba.  No objection was 

raised and no one made any complaint to Phillips, Prager, or Braley.  Under the agreement, 

Phillips would receive an initial payment equal to 50% of the “GreenPlay” payment from 

Toshiba, running royalties over the life of the contract, which were capped, plus an increase in 

stock since MOD would acquire, in its entirety, Anything Box.  Although MOD and Phillips 

agreed in principle to a deal for the payment of the license fee, there was still no agreement 

between Phillips and Bay for the amount of stock Phillips would receive in the deal.  There was 

considerable confusion about this point at trial; the government may not even understand that 

there were, essentially, two agreements with Mr. Phillips that were being negotiated at this time. 

The first, the agreement to license the IP that included an initial payment was completed on April 

25, 2008.  The issue regarding the amount of stock Phillips would be awarded was left open to 

further negotiation.  

On April 2, 2008, Phillips’ frustration with Bay’s procrastination had reached a boiling 

point.  He emailed Bay, who claimed he could not understand why Phillips was upset, and that 

they were doing things like they did with the Starbucks license; “develop the product, then do the 

license.” However, at trial, Bay admitted that he not only understood that the Phillips IP was 

crucial to the Toshiba contract, but that MOD could not enter into a contract with Toshiba 

without the license for the Phillips IP.  (TR February 17, 2011, 55:12-20).  Phillips clarified any 

confusion Bay may have had in his emailed response:  

Subject: Re: NRE and licensing 
Date: Wednesday, April 2, 2008 9:56:06 PM Pacific Daylight Time 
From: mark phillips <markp@modsystems.com> 
To: Anthony Bay  abay@modsystems.com 
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I am not going to license the work for a running royalties, without stock, and broad 
rights. I am not intermingling any more development assets with MOD and will require a 
rewrite of the innovations agreement to reflect this. I disagree with your philosophy that 
it is my responsibility to do this, and feel like you’ve done a con job on me. I’m not 
concerned about your frustration level the responsibility of developing IP and assets for 
the company which will be leveraged for money and having to ask for money is 
something that you don’t understand. I am afraid that our business philosophies are too 
far apart.  Exhibit “1” to Yurchak declaration.  
 
On April 9, 2008, Phillips, with the approval of the board and in good faith reliance that 

Bay would complete the AnythingBox license negotiations, flew to Japan to finalize a 

development and licensing agreement with Toshiba. All board members were aware that this trip 

was to finalize the initial agreement with Toshiba, and that in order to do so, Phillips would 

represent that MOD had the right to the Phillips IP.  Toshiba made a down payment of $3 million 

instead of the anticipated $5 million. Having already represented to Toshiba that MOD had the 

license to use the Phillips IP, Phillips became agitated that Bay was somewhat elusive on 

completing the agreement regarding the amount of stock he would receive. On April 22, 2008, 

Phillips sent Bay the following email:  

From: Mark E. Phillips 
To: Anthony Bay 
Sent: Tue Apr 22 17:35:06 2008 
Subject: Payment 
 
Anthony, 
I’d like to pull $1.25m (the AnythingBox asked for $1.5m which the 250k is held off for 
buffer as we discussed) for personal issues and moving out A DOT, Metawallet etc. I 
have a sense of urgency with personal financial issues, alongside a variety of other 
investment issues that I am anticipating. I’m flexible in making funds available if need be, 
but will put a full court press on bring back in Arnold, and private investors for the $10m 
round before Toshiba. 
Kato-san is calling every day about when I have good news to tell him about investors, 
which is making me feel really nervous and stressed. Kato-san stated that they have 
settled on the $20m number with Nashida-san. The funds can be exited with a board 
prepayment against the AnythingBox agreement, or a bonus for time served. I have asked 
Bill to provide thinking and talk with Lawrence on the structure for the equity round that 
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we need to offer to the private individuals. … Thanks.  Exhibit “2” to Yurchak 
declaration. 

 

Bay was vacationing in France at the time and responded with the following email: 
 
Subject: Re: Payment 
Date: Tuesday, April 22, 2008 11:58:56 PM Pacific Daylight Time 
From: Anthony Bay 
To: Mark E. Phillips 
CC: Anthony Bay 
 
Let's talk about this when you get up wed am. 
I also want to discuss MP3 and how we prioritize work, features, etc 
I understand you are nervous and stressed. But given governance. Legal, etc the 
anythingbox transaction and process has to be done properly and wholistically or it can 
cause very significant problems. There is a lot of work to be done on all the moving parts 
of toshiba, capital raise, and anythingbox and they are all connected. This is 
unfortunately very hard to accomplish with me in france and will be more effectively 
addressed when I am back 
Talk soon Anthony 
Sent from my blackberry 
See Exhibit “2” to Yurchak declaration. 
 
After talking the next morning, Bay and Phillips agreed to the licensing agreement for the 

IP, which included a $1.5 million initial payment (down from the $2.5 million since the Toshiba 

investment was smaller), and Phillips agreed to rely on the continued good faith of Bay and the 

board to work out the amount of stock he would receive. On April 25, 2008, Phillips had his 

attorneys, Eric Prager (K&L Gates) and Ronald Braley (Lasher Holzapfel Sperry & Ebberson) 

update the Anything Box licensing agreement, which was then reviewed by William Bromfield, 

MOD’s corporate counsel, and verbally approved by Bay and Carey. The Agreement contained 

the following language: 

“3.1 Initial Payment. ABI shall within thirty (30) days of the Effective Date pay to 
Phillips one million five hundred thousand dollars ($1,500,000) in consideration of 
Phillips entering this Agreement. In addition, the parties contemplate that ABI will 
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acquire and shall thereafter promptly convey to Phillips common stock of MOD Systems, 
Inc., equal to an undiluted ten percent (10%) share of ownership of such entity.”  
See Anything Box Licensing Agreement, Exhibit “3” and “4” to Yurchak’s declaration, 
page 2. 
On April 28, 2008, Mr. Phillips instructed Gordon to wire the initial $1.5 million 

payment to his account as authorized by the Licensing Agreement and to transmit to Toshiba the 

intellectual property. Contrary to the trial testimony, Gordon did not transmit the money based 

solely on the oral representation of Phillips regarding the Licensing Agreement; Gordon was 

intimately familiar with the Licensing Agreement as he was copied on all emails, and had 

requested copies of the Agreement from Braley for the MOD corporate records. See Exhibit “5” 

to Yurchak declaration. All of the board members were made aware of the completion of the 

transfer of the intellectual property as well as the Licensing Agreement. 

Phillips was first made aware of an objection to the Licensing Agreement when he 

received a telephone call from Mr. Bromfield in May of 2008, nearly two months after all parties 

had received a copy of the “final” Licensing Agreement.  Bromfield told Phillips that the board 

should have approved the payment, not just Bay, and that failure to return the money was “the e-

-word (embezzlement)”.  Bromfield’s testimony at trial is simply unbelievable.  Not only did he 

testify that he was “unsure” whether Mr. Phillips had the authority to enter into such contracts on 

behalf of MOD, he denied knowing that Mr. Phillips had done so on numerous occasions in the 

past. By contrast, Mr. Douglass told the FBI that “in early 2008, Phillips had the ability to enter 

into contracts without the approval of the Board.”  This statement, both exculpatory and true, 

was never introduced at trial.  See Exhibit “18” to Yurchak declaration, page 10 paragraph 1.  

B. A forensic analysis of the data in this case by the defense shows that 
the government was in possession of certain documents that it failed 
to produce, that it failed to scan other documents and produce them, 
and that it was in possession of relevant metadata and “user” 
information that it did not disclose, in violation of Brady v. Maryland.   
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Analysis of the data that was seized by the government shows that it failed to produce all 

of the documents in its possession, and particularly failed to produce relevant documents 

regarding the count of wire fraud for $1.5 million.  As outlined in the declaration of Allison 

Goodman, the government had two separate, signed copies of the April 25, 2008 licensing 

agreement yet failed to produce either one.  It then objected when defense counsel attempted to 

introduce an unsigned copy of the same licensing agreement.  

While Special Agent Nesbitt prepared the data for evaluation and transmittal, it appears 

other data was not included in the analysis, or removed from the data prior to transmittal in 

discovery.  Neither the metadata nor the “user” information from the hard drives was produced to 

the defense.  See Declaration of Allison Goodman.  The metadata can provide crucial insight into 

documentary evidence.  For example David Douglass denied being aware of the consulting work 

performed by Wallace, and more importantly denied being aware that Wallace was paid through 

Phillips’ personal attorney.  The government did produce an email thread that arguably disputes 

Douglass’ account of the events, since it involved the preparation of an “independent contractor 

agreement” with Wallace and her new company, Meteor.  But the metadata on the email thread 

was omitted.  Subsequent review of the email thread shows that Douglass was the last person to 

edit the new ICA, he allowed Wallace to use one of her pseudonyms in the agreement, and he 

specifically added the section that allowed Wallace/Meteor to be paid through Phillips’ personal 

attorney.  See Exhibit “6” to Yurchak declaration.  With the metadata, we now have Douglass’ 

fingerprints on a document that impeaches much of his trial testimony.  
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C. Phillips was denied effective assistance of counsel when his counsel 
failed to retain an expert to analyze hard drives, computers and the 
production of data in this case. 

The amount of data in this case is enormous and the data produced would be 

determinative of the issues at trial and the viability of any defense theories.  Yet, despite the 

importance of the reliability of the data, the defense failed to retain its own expert to review the 

evidence.  Like the review conducted by eDiscovery, analysis at the time of the trial would have 

demonstrated that the government had failed to turn over potentially exculpatory evidence, that it 

failed to turn over potentially exculpatory metadata, and that it failed to turn over other important 

information regarding the data such as “user” information.9 

III. Conflicts of Interest 

 
A. Phillips was denied effective assistance of counsel and was irreparably 

prejudiced in the defense of his case by his own counsel’s conflict of 
interest arising out of counsel’s personal involvement in a start-up 
company to which Phillips sold his intellectual property and in which 
Phillips was a director and shareholder. 

 
Only after the criminal trial had concluded did Phillips learn of the extent of the ties and 

role of his trial counsel, John Du Wors, in the management and operations of Hunts Point 

Ventures (“HPV,” hereinafter).  HPV was an entity set up during the pre-trial phase of the 

criminal process that was intended to receive the Phillips’ IP and provide a vehicle to generate 

revenue for Phillips and the other shareholders of HPV who were assisting him in his civil and 

criminal cases.  Phillips and Stephen Schweickert, another shareholder of HPV, signed specific 

waivers of the conflict of interest to allow Du Wors to represent both parties as well as HPV in 

the initial sale of the Phillips IP to HPV.  See Exhibit “16” to Declaration of Reed Yurchak.  
                             
9 For example, S.A. Nesbitt should have been able to determine which “user” account was used to edit the “invoice” 
to “W/Black” that was a key piece of evidence for the prosecution.  The fact that the “invoice” was edited in a 
“user” account that was not Phillips’ is an important detail defense counsel was not privy to. 
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While the waiver contemplated allowing Du Wors to represent persons whose interests were 

potentially adverse to Phillips, that waiver was effective only for that single transaction.  

Nowhere in the waiver did it contemplate allowing Du Wors to continue to represent HPV, other 

officers of HPV or shareholders of HPV.  Yet that is exactly what he did.  See Exhibit “26” to 

Yurchak declaration.  At the same time he was defending Phillips at trial, he was persuading 

Schweickert to allow him to represent HPV in the prosecution of the Phillips’ patents.10   In other 

words, Du Wors was negotiating to be the sole attorney for a company in which the client he was 

defending was a shareholder and in which his financial interest was directly tied to the 

performance of settlements obtained by HPV for patent violations.  See Declaration of Stephen 

Schweickert (attached as Exhibit “27” to the Yurchak declaration), p. 8, para. 30-31.   

Upon his release from federal custody, Phillips learned that Du Wors was involved in the 

operations of HPV, as well as prosecuting violations of the Phillips IP,11 and even responsible for 

forcing Schweickert out of HPV and orchestrating its takeover with two people with no business 

experience who would allow him free rein to do as he pleased.12  Du Wors’ billing records 

confirm that he “represented” various persons whose interests were adverse to Phillips, and more 

importantly continued to represent HPV.  See Exhibit “23” and “26” to Yurchak declaration.  

After the initial incorporation, HPV’s articles of incorporation were amended to allow Phillips 

and others purchase shares in HPV.  See Exhibit “17” to the Yurchak declaration.  While Phillips 

purchased shares in HPV, however, Du Wors allegedly told Schweickert not to file the amended 
                             
10	  Even	  during	  trial	  Du	  Wors	  exhibited	  strange,	  disconcerting	  conduct.	  	  He	  is	  the	  person	  in	  the	  court	  room	  
who	  “whistled”	  when	  Cane	  testified	  to	  the	  amount	  of	  money	  she	  was	  paid;	  a	  whistle	  that	  incensed	  the	  Court.	  	  
During	  later	  discussion,	  Du	  Wors	  threatened	  Phillips	  with	  “destruction”	  if	  he	  ever	  revealed	  that	  Du	  Wors	  had	  
been	  the	  culprit.	  
11 At the time the sole means of generating income for HPV was the success of Du Wors in prosecuting patent 
violations.  
12 In fact the Rudkins paid no money for their 100% interest in HPV.  Schweickert believes that this “luck” is 
attributable to the Rudkins being more amenable to any suggestion made by Du Wors.	  
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articles of incorporation that would make Phillips’ ownership interest public.  See Schweickert 

declaration, p. 9, para. 34.  Even though Phillips had purchased his shares in HPV, and sold his 

intellectual property to HPV, he had no public record of his ownership in HPV and now, no 

private ownership interest.  After Du Wors’ manipulations and machinations, he eventually had 

no interest in HPV at all.  So intertwined in HPV was Du Wors that HPV had no independent 

corporate checking account.  Any checks to pay for HPV expenses were written from Du Wors’ 

IOTLA account.  See Exhibit “23” and “24” to Yurchak declaration.  Phillips was deprived of the 

conflict free representation that would allow for effective representation at trial based upon his 

involvement in Phillips’ business and his financial interest in Phillips’ business.  United States v. 

Williams, 372 F.3d 96 (2nd Cir. 2004); United States v. Fulton, 5 F.3d 605 (2nd Cir. 1993); 

United States v. McLain, 823 F.2d 1457 (11th Cir. 1987).   

While Phillips was in custody (prior to his criminal trial) the fact that Du Wors was 

“working” on the patent violations was relayed to him in a telephone conversation with Chad 

Rudkin.  See Exhibit “21” p. 14-15 to Yurchak declaration.  Du Wors had signed a retainer 

agreement with HPV that would pay him a 50% contingency on any recovery he received on 

behalf of HPV, a higher percentage of contingency than the previous attorney Phillips had 

retained prior to being remanded to pre-trial custody.  See Exhibit “22” to Yurchak declaration.    

B. The nature and extent of the involvement of Phillips’ counsel in 
HPV’s business was not waived by Phillips, nor is it clear he could 
waive the numerous conflicts posed by his trial counsel. 

 
While Phillips did execute a waiver of the conflict of interest to allow Du Wors to 

represent the parties during the initial stages of HPV and the transfer of the Phillips IP to HPV, 

the waiver did not contemplate an ongoing or continuing waiver of the conflict of interest for Du 

Wors’ actions.  It is doubtful that even had Phillips been advised by Du Wors about his 
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continued involvement in HPV, including his role as counsel, adviser and litigator for HPV, that 

such waiver would have effectively resolved the myriad conflicts.  Du Wors’ role in his 

continued representation of HPV and its officers while benefitting financially from HPV’s 

prosecution of the Phillips’ patents occurred simultaneously to his criminal defense of Phillips. 

C. Phillips’ counsel benefitted monetarily from HPV and his potential 
gains were potentially at the expense of Phillips’ interests. 

 
Du Wors personally benefitted from his participation in HPV, as is demonstrated after 

achieving a settlement for a violation of a Phillips’ patent.  See Schweickert declaration, p. 11 

para. 40.  The money from the settlement with DigiCor was deposited into the Newman & Du 

Wors client trust account where it sat and was used by Du Wors to pay for his legal fees as they 

became due.  It was also used to pay attorney Peter Mair (Phillips’ primary defense attorney) 

$7,000 to represent Schweickert in a DUI case.13  No part of the settlement was ever transferred 

to an HPV-controlled bank account.  Du Wors used the payment to Mair to force Schweickert to 

relinquish his remaining shares in HPV.  Du Wors also used his position as attorney of HPV to 

meet with potential investors in order to convince them to either invest in or loan HPV money.  

One such investor, Jennifer Schweickert, claims that Du Wors told her that “the majority” of her 

$200,000 loan to HPV was going to pay his fees.14 

Du Wors also stood to potentially benefit from Phillips’ ouster from HPV and Phillips’ 

loss of control of his intellectual property.  It is alleged that Du Wors was able to exert more 

control over the last owners of HPV, the Rudkins, than he could of over Schweickert.  That 
                             
13 HPV was set up, in part, to pay for Phillips’ legal fees, not just for his current attorneys, but also those civil and 
criminal attorneys that had represented him in the past.  By taking the majority of the settlement Du Wors made it 
impossible to pay any other attorney. 
14 Ms. Schweickert has sued Du Wors civilly in the District Court of the Western District of Washington, Case No. 
2:13-CV-00675.  Ms. Schweickert also executed a “Participation Agreement” that gave her shares in a new 
corporation that would enter into a “profit sharing agreement” with HPV.  The new business was never an on-going 
concern and Ms. Schweickert was never repaid her loan. 
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would be equally true for Phillips, who would not have allowed Du Wors such unchecked 

authority over HPV’s business and bank accounts.  Du Wors’ actions in violation of his ethical 

duties to Phillips continued long after his criminal trial: 

• Du Wors disclosed Phillips’ confidences to the Rudkins.  See Exhibit “28” to 
Yurchak declaration.15 
 

• His blatant dishonesty to Phillips, his former client.  Phillips has been forced to 
resort to litigation to assert his rights in HPV and his IP; rights that defense 
counsel and government confirmed to the court during the sentencing portion of 
the trial. 
 

• He intentionally extinguished or concealed Phillips’ shares in HPV following his 
release from federal custody. 

 
• By taking the majority of the assets of HPV, Du Wors effectively “bankrupted” 

the company, leaving it without the necessary funds to operate or even protect 
HPV’s lone assets, the patents.  Under his watch, one patent was allowed to lapse 
and another faced an examination, for which Du Wors took no preparatory steps. 

 
• Because Du Wors controlled all of the assets of HPV in his client trust account, he 

became the de facto manager of HPV.  His authority continued even upon 
Phillips’ release from federal custody when he instructed the Rudkins not to 
recognize Phillips’ shares in HPV, and not to employ him at HPV. 

 
The details regarding Du Wors’ actions may be debated, but the final outcome is not 

debatable: Phillips lost everything as a result of Du Wors’ actions.  He no longer controls his 

intellectual property, he has no ownership interest in HPV, and he is not employed by HPV.  All 

of these losses occurred despite Du Wors’ promises to protect Phillips and his ethical obligation 

to protect Phillips’ interests. 

IV. Ineffective Assistance of Counsel 

  

                             
15 An interesting point to the email from the government is that the allegation of a foreign bank account and Phillips’ 
involvement in “drug dealing” came directly from Wallace; allegations she made after the government had already 
been forced to admit that she was involved in the fallacious “rape for hire” scheme. 
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A. Phillips was subjected to ineffective assistance of counsel when his 
counsel failed to adequately investigate the pertinent documents that 
formed the defense to the claims. 

 
To prove adverse effect, a habeas petitioner must satisfy three elements.  First, he must 

point to “some plausible alternative defense strategy or tactic that might have been pursued.”  

United States v. Fahey, 769 F.2d 829, 836 (1st Cir. 1985); see also Porter v. Wainwright, 805 

F.2d 930, 939-40 (11th Cir. 1986).  Second, he must demonstrate that the alternative strategy or 

tactic was reasonable under the facts.  Because prejudice is presumed, the petitioner “need not 

show that the defense would necessarily have been successful if [the alternative strategy or 

tactic] had been used,” rather he only need prove that the alternative “possessed sufficient 

substance to be a viable alternative.”   Strickland v. Washington, 466 U.S. 668, 692, 104 S.Ct. 

2052, 2067 (1984); see also Fahey, supra, 769 F.2d at 836.  Finally, he must show some link 

between the actual conflict and the decision to forgo the alternative strategy of defense.  In other 

words, “he must establish that the alternative defense was inherently in conflict with or not 

undertaken due to the attorney’s other loyalties or interests.”  Id.  Applying this test to the actual 

conflict of Phillips’ counsel reveals that it had an adverse effect on his performance.   

B. Phillips was denied effective assistance of counsel when his counsel 
ordered the destruction of potentially exculpatory documents from 
Phillips’ laptop computer. 

  
One of the more bizarre aspects to this case is the discovery that documents were erased 

from a laptop owned by Phillips while in the possession of his friend.  Forensic analysis of the 

laptop reveals that certain files, including potentially exculpatory documents, were erased from 

the laptop.  See declaration of Allison Goodman.  The troubling part of this fact is that Acheson 
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claims to have heard Du Wors order Rudkin to erase the files on the computer.16  See Exhibit 

“19”, “20”, “25” to declaration of Reed Yurchak.  To date, that is the only explanation for the 

file erasure, which erasure occurred while Phillips was in federal custody.17   

C. Phillips was denied effective assistance of counsel in that defense 
counsel failed to adequately impeach the witnesses against him. 

 
The counts against Phillips depended in large part upon the testimony of the witnesses.  

The failure of the defense to adequately investigate and employ the false “rape for hire” scheme 

is just one of the short comings of the defense.  Other instances in which the defense failed to 

adequately impeach the witnesses include: 

• Douglass,18 who testified that he was “unaware” of the Wallace payments or that she did 
any consulting work for MOD and Phillips, although he was not only the officer at MOD 
who approved Wallace’s new consulting agreement, but allowed her to continue to be 
paid through Phillips’ personal attorney and use a pseudonym (“Jardine”);19 
 

• Bay, who testified he never approved the licensing agreement although he subsequently 
ratified the licensing agreement on three separate occasions.  Additionally there is an 
email thread following the April 2008 licensing agreement dust-up in which Phillips has 
demanded Bay apologize Carey and others for misleading them about his approval of the 
agreement.  He was never questioned about the document or his apology;20 

 
• Cane, who denied the depth and length of her acquaintance with Wallace and 

contradicted earlier statements when she denied being involved in prior “demand review 
committees.” 
 

                             
16 While Acheson was a former girlfriend of Phillips, she and Phillips have been involved in protracted litigation 
regarding the custody of their son and the return of Phillips’ personal belongings.  See Acheson v. Phillips, King 
County Case No. 12-3-01157-9 SEA and Phillips v. Acheson, King County Case No. 13-2-01337-1 SEA.   
17 The erasure of the files occurred shortly before the laptop was returned to Phillips’ girlfriend, Acheson.  The files 
were erased on November 1, 2010 and Acheson sent Du Wors a confirming email regarding possession of the laptop 
only days later, on November 5, 2010. 
18 The failure to impeach Douglass, specifically, on these points is important because the government placed great 
credibility in Douglass’ testimony and mentioned Douglass by name when it found that Phillips had been dishonest 
in his testimony.  The metadata connected with the Meteor email thread demonstrates that it was, in fact, Phillips 
who had testified truthfully on that point. 
19 See Exhibit “6” to Yurchak declaration.  With the metadata revealed, we now know that Douglass is the last 
person to approve the ICA with Wallace that specifically allowed Wallace to be paid through Phillips’ personal 
attorney. 
20	  See	  Exhibit	  “13”	  to	  Yurchak	  declaration.	  

Case 2:14-cv-01130   Document 3   Filed 07/25/14   Page 20 of 21



  

_____________________________________________________________________________
Memorandum of Law In Support of 2255  — 21 
UNITED STATES v. MARK E. PHILLIPS 

                                         

1  

2  

3  

4  

5  

6  

7  

8  

9  

10  

11  

12  

13  

14  

15  

16  

17  

18  

19  

20  

21  

22  

23  

24  

25  

26  

27  

28  

  

Combined with the documents that were not produced, the failure by defense counsel to 

impeach the witnesses against Phillips allowed the jury to draw undisputed conclusions about 

Phillips and his actions. 

CONCLUSION 

Based on the foregoing arguments and authorities, Phillips respectfully requests the this 

Honorable Court vacate his conviction, sentence, fines and restitution on all criminal counts in 

the superseding indictment, and reset the case on the court’s trial calendar, or in the alternative, 

set the petition for any evidentiary hearing upon due notice,21 or in the alternative, set the case 

for resentencing. 

Dated this 24th day of July, 2014. 
/s/ Reed Yurchak     
Reed Yurchak, WSBA #37366 
Law Office of Reed Yurchak 
40 Lake Bellevue Dr. #100 
Bellevue, WA 98005 
Tel: 425-890-3883 
Fax: 425-654-1205 
Email: yurchaklaw@gmail.com 
Attorney for Plaintiff  

 

 

 

 
 

                             
21 Petitions under 28 USC Section 2255 typically require an adversarial hearing when factual disputes exist.  Section 
2255 requires the District Court to hold a hearing unless the court summarily grants relief, unless the files and 
records conclusively show that the petitioner is not entitled to relief.  Solis v. United States, 252 F.3d 289, 294 (3rd 
Cir. 2001).	  
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